
“A well regulated militia 
being necessary to the 

security of a free state, the 
right of the people to keep 

and bear Arms, shall not be 
infringed”
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Heller 
v. 

District of Columbia 
128 S. Ct. 2783, 2821 (2008)
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HISTORY
The District of Columbia prohibited the registration of handguns and 

made it a crime to carry  unregistered firearms. Dick Heller was a 

licensed special police officer for the District of Columbia who carried a gun in 

federal office buildings, as  but was not allowed register the gun or to have 
one in his home. He sued the District of Columbia based upon a Second 
Amendment claim, seeking an injunction against enforcement of the ban on 

handgun registration, and the licensing requirement prohibiting the 

carrying of a firearm in the home without a license, along with other relief.

The District Court dismissed Heller’s complaint.  By two to one the Court of 

Appeals reversed. The Court construed that a total ban on handguns violated 

the individual right to possess firearms under the Second 
Amendment. 
The Supreme Court granted certiorari.

Saturday, July 23, 2011



HOLDING

In a five to four decision, the Supreme Court struck down 
parts of the district’s gun control law as 
unconstitutional, holding the“ban on handgun 
possession in the home violated the Second 
Amendment as does its prohibition against rendering any 
lawful firearm in the home operable for the purpose of 
immediate self-defense”.
The Court refused to address the licensing 
requirement on the grounds that Heller had indicated that 
the requirement would be acceptable if not enforced in an 
arbitrary and capricious manner. 
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The majority rejected the idea  that that United States v. Miller, 307 
U. S. 174 (1939) held:

1) that the Second Amendment “protects the right to keep and bear 
arms for certain military purposes,” or
2) that it curtails “the legislature's power to regulate the 
nonmilitary use and ownership of weapons”  

Therefore it was “particularly wrongheaded to read Miller for more 
than what is said, because the case did not even purport to be a 
thorough examination of the Second Amendment”  Rather, the 
Miller holding “positively suggests, that the Second Amendment 
confers an individual right to keep and bear arms “ 

Rewriting United States v. 
Miller, 307 U.S. 174 (1939)
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A Mind Meld with the 
Founders
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Majority Dissent

The people” refers to all members of the 
political community, not an unspecified 
subset, such as the militia; the phrase 
to “keep and bear arms” means to have 
weapons and carry them, and not just in 
a military context; and “the right of the 
people” refers to a preexisting right 
(Scalia)

 

the Amendment is most naturally read to 
secure....a right to use and possess arms 
in conjunction with service in a well-
regulated militia”” the historical record 
confirms that “the Framers' single-minded 
focus in crafting the constitutional 
guarantee to keep and bear arms' was on 
military uses of firearms (Stephens)

preserving the militia was the only 
reason Americans valued the right to 
bear arms; most undoubtedly thought it 
even more important for self-defense and 
hunting (Scalia)

there is no indication that the 
“Framers...intended to enshrine the 
common-law right of self-
defense in the Constitution  
(Stephens) “the historical evidence 
demonstrates that a self-defense 
assumption is the beginning, rather 
than the end of any constitutional 
inquiry” (Breyer)

Interpretation supported by (1) the 
historical record; (2) the 
amendment's drafting history; (3) 
scholars, courts, and legislators 
up to late nineteenth century 
(Scalia)

Not a word in the constitutional text 
supports the Court's “overwrought 
and novel description” ...Absent 
compelling evidence that is nowhere 
to be found in the Court's opinion, I 
could not possibly conclude that the 
Framers made such a choice
(Stephens)
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The Meld also Reveals
The founders did not intent  Second Amendment rights to be 
absolute.

Laws may:
(1) prohibit carrying concealed weapons, 
(2) prohibit the possession of firearms by felons and the 
mentally ill, 
(3) forbid carrying firearms in sensitive places such as schools 
and government buildings, 
(4) impose conditions and qualifications on the commercial sale of 
arms. 
(5) prohibit the carrying of “dangerous and unusual weapons” 
 
In a footnote, Scalia says this list of presumptively lawful measures 
“does not purport to be exhaustive. ”
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Standard of Scrutiny
The majority refused to set a standard of review noting that the 
District of Columbia’s ban would fail any standard of Constitutional 
scrutiny that the Court has previously applied, and so did not create 
one.  The Second Amendment “necessarily takes certain policy 
choices off the table,” including an absolute ban on handguns in 
the home for self-defense.

In a footnote Scalia rejects the rational basis test calling it 
nonsensical in a second amendment context.  Scalia also rejects 
Justice Breyer’s “interest-balancing” test stating, the amendment 
is a “product of an interest-balancing by the people . . . and it 
elevates above all other interests the right of law–abiding, responsible 
citizens to use arms in defense of hearth and home.”
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McDonald v. Chicago
 

130 S.Ct. 3020 (2010)
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http://www.supremecourt.gov/opinions/09pdf/08-1521.pdf
http://www.supremecourt.gov/opinions/09pdf/08-1521.pdf


HISTORY
On June 26, 2008, right after the Supreme Court decided Heller, 
four plaintiffs filed a case challenging that city’s gun law and 
regulations.   The plaintiffs claimed that Chicago effectively 
banned all handguns as it required all handgun owners to 
apply for a permit., while excluding most handguns from the list of 
approvable firearms, making it nearly impossible for any 
resident to own a handgun. 

Plaintiffs claims were dismissed by the United States District 
Court and the United States Seventh Circuit Court of Appeals.  Both 
courts followed previous Supreme Court precedent in saying the 
handgun laws of Chicago were constitutional.   

The Supreme Court granted certiorari.
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HOLDING
By five to four the Court found that an individual's Second Amendment 
right to keep and bear arms was applicable to the states.  Four of the 
five Justices adopted the  Fourteenth Amendment's due process 
guarantee to incorporate the Second Amendment.  One, Justice 
Thomas, concluded “the right to keep and bear arms is a privilege of 
American citizenship that applies to the States through the 
Fourteenth Amendment's Privileges or Immunities Clause.

The Court did not rule on the constitutionality of Chicago’s gun laws, 
remanding the case for additional proceedings. In so doing, the Court 
stressed that the Second Amendment only protects a right to possess a 
firearm in the home for lawful uses such as self-defense. Some firearm 
regulation is constitutionally permissible as the Second  
Amendment does not guarantee a right to possess any firearm, 
anywhere, and for any purpose.
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Mind Meld 2
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That central to the second amendment is the concept 

of self defense which is a fundamental right.   This 

right applies to handguns because they are the preferred 
firearm for protection of one's home and family. . . It cannot be doubted 
that the right to bear arms was regarded as a 

substantive guarantee, not a prohibition that could be 
ignored so long as the States legislated in an evenhanded manner 

This Time the Meld Reveals to Five 
Justices

Saturday, July 23, 2011



The end of the Incorporation 
Debate

Over the past century, the Supreme Court has interpreted the Due Process 
Clause to “selectively incorporate certain rights contained in Bill of 
Rights, making these rights enforceable against the states and not just the 

federal government.  After reviewing the history of this doctrine Justice Alito 

writing for four Justices concluded that the appropriate test is whether “a 

particular Bill of Rights guarantee is fundamental to our scheme of ordered 
liberty. . . deeply rooted in the country's history and tradition” .  After a prolonged 
review of post-Civil War legislation, Alito wrote  “It is clear that the Framers 

and ratifiers of the fourteenth Amendment counted the right to keep 

and bear arms among those fundamental rights necessary to our system 

of ordered liberty”
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Justice Scalia on 
Incorporation in 2009 
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Justice Scalia on 
Incorporation in 2009 
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Justice Scalia Changes His Mind

Justice Scalia writing in concurrence “Despite my 
misgivings about Substantive Due Process as an 
original matter, I have acquiesced in the Court’s 
incorporation of certain guarantees in the Bill of 
Rights ........This case does not require me to 
reconsider that view, since straightforward 
application of settled doctrine suffices to decide it”.
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But Justice Thomas does not
I agree with the Court that the Fourteenth Amendment 
makes the right to keep and bear arms set forth in the 
Second Amendment “fully applicable to the States.” 
I cannot agree that it is enforceable against the States through a 
clause that speaks only to “process.”All of this is a legal 
fiction. The notion that a constitutional provision.......define(s) 
the substance of those rights strains 
credulity....Moreover, this fiction is a particularly 
dangerous one.....Instead, the right to keep and bear arms 
is a privilege of American citizenship that applies to the States 
through the Fourteenth Amendment’s Privileges or 
Immunities Clause.  
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The Meld Fails to Reveal a 
Standard of Review
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The majority again refused to set a standard of review. The Court 
did not decide the constitutionality of the handgun ban in Chicago — 
nor in remanding the case did it suggest what constitutional standard 
the Seventh Circuit should use.

But the majority was unmistakably clear: the right to have a gun for 
self-defense in the home is a fundamental constitutional right.   
The term fundamental has constitutional import.  If a right is 
fundamental, a law that seeks to limit it must be subject to strict 
scrutiny. So if the government’s need for this law is not compelling and 
drafted in the narrowest possible way, it is deemed to be 
unconstitutional.  

The Meld Fails to Reveal a 
Standard of Review
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Developing a Standard
United States v. Marzzarella, 614 F.3d 85, 92 (2010) suggests a 
two prong test:
First, does “the challenged law impose a burden on conduct falling 
within the scope of the Second Amendment's guarantee." Was the 
weapon and activity within the scope of the Second Amendment at 
the time of ratification. 
Second, If the law does impose a burden then it is subject to the same 
level of scrutiny as would any law that impacts the first 
amendment.  Intermediate and strict scrutiny analysis.
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How does any of this 
matter to you as a 

state judge?
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• Possessing a weapon while intoxicated in the 
house, vehicle, in public places, hunting. 

• Possessing a weapon while committing another 
crime

• Ordering removal of weapon as a condition of 
bond or sentence

• Gun license laws

• Laws creating weapon free zones like schools 
church and courts

• Possesing an altered or defaced gun

• Illegal Transportion of fiream in a motor vehicle 
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 Or you might be have 
to decide a zoning 

question  involving  
Crazy Dave’s
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Thank you for your 
Kind Attention
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